LIFE, LIBERTY, AND THE PURSUIT OF EQUITY
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Amidst the backdrop of the “Me Too” and the revi-
talized Black Lives Matter movements, our society
has become hyperaware of the impact that our lan-
guage and actions have on others. While it may be
difficult and, at times, even uncomfortable, now is
the time to focus on eradicating bias and equalizing
the playing field in the legal profession. Retention
and promotion rates for women in the profession
are abysmal. Sadly, women of color are hit the hard-
est. Not only do they have higher rates of attrition,
but women of color comprise a mere two percent
of equity partners at large law firms—a statistic
that has not budged in twenty years." There is no
single cause or quick fix for this multifaceted prob-
lem, but implicit biases and microaggressions play a
major part in undermining women'’s confidence and
sabotaging their upward mobility within the legal
profession.

Put simply, implicit biases are “thoughts about peo-
ple you didn't know you had.”> These biases tend to
target the same groups that are often the victims of
overt discrimination. Failing to recognize and com-
bat these biases can lead to discriminatory behav-
iors, whether intentional or unintentional, both in
the workplace and in our daily lives. We must work
to educate ourselves on this “new face of racism”
and sexism—specifically microaggressions.?

Microaggressions are not blatant acts of bias that
land people in trouble with HR, but rather everyday
slights and snubs. While the term “microaggres-
sions” is most commonly used, it really encompasses
a wide range of behaviors. Some subgroups include:

Microinequities: Ignoring, overlooking, or dis-
counting the contributions of an individual
because of their race or gender.
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Microassaults: Explicit derogations and purpose-
ful discriminatory actions (essentially explicit rac-
ism, sexism, or discrimination).

Microinsults: Behavioral or verbal remarks that
convey rudeness, insensitivity, and demean a
person’s heritage or identity. Often subtle snubs
outside the level of awareness of the perpetra-
tor, microinsults clearly convey a hidden insulting
message to the recipient.

Microinvalidations: Verbal comments or behav-
iors that exclude, negate, or nullify the psycholog-
ical thoughts, feelings, or experiential reality of
another person.*

Microaggressions often stem from our implicit
biases. Implicit biases are, unfortunately, impossible
to eliminate. Therefore, we must be ever vigilant of
the ways these biases manifest to ensure members
of marginalized groups feel respected and welcome.

There are several forms of biases that we see fre-
quently in workspaces. Likeability bias is rooted in
age-old expectations associated with gender and
assertiveness. Women who are assertive are often
viewed as less likeable because they are expected
to be more kind and communal. Performance or
“prove it again” bias is the innate sexist belief that
women are less capable than men so they have to
do twice as much to prove their worth. Similarly,
attribution bias is when women are given less credit
for their accomplishments and more blame for their
mistakes because we view them as less compe-
tent. Affinity bias addresses the fact that we grav-
itate towards people like ourselves in appearance,
beliefs, and background, thus avoiding people who
are different from us. And, finally, intersectionality
describes biases that spring from some combination
of race, gender, sexual orientation, and/or disability.

The toll these biases and behaviors take on female
and diverse attorneys is significant. They under-
mine confidence. They usurp mental and emo-
tional space. They create self-doubt. One female
senior associate, toiling away in a predominantly
male dominated area of the law, opined that attri-
tion of female attorneys may be, in part, due to a

culmination of microaggressions. Dealing with sex-
ist and/or racist opposing counsel is hard enough.
But when that is compounded by microaggressive
comments and dismissive behavior from your own
colleagues, there is no safe space at all. It is no won-
der why so many female attorneys decide to chart a
different course midcareer.

Because microaggressions are not overt or inten-
tional, they can be difficult to eradicate. It is like the
old adage—you know it when you see it. Neverthe-
less, the following list of examples may help:

« A major rainmaker at the firm, who is a man,
often meets the men on his team for dinner or
drinks—but rarely meets with the women on his
team outside of work.

+ An attorney commonly refers to female associ-
ates as “kiddo.”

+ Counsel jokingly comments that an obstinate
witness must be a “wife beater.”

« A white coworker says they aren’t privileged
because they grew up poor.

« The female associate gets tasked with taking
notes during a meeting.

« A female attorney gets passed over for an
opportunity to second chair a trial because the
more senior partner assumes that she would not
want to do so because she recently had a baby.

« During a performance evaluation, a Black
woman is told that she is too abrasive.

« Other attorneys speak over or interrupt their
female colleague.

Recognizing and acknowledging that implicit biases
exist, and how they manifest, is the first step toward
preventing them. Whether a microaggression is
addressed directly with the person when it occurs,
or later with a manager or other team member, all
employees in any workspace should feel comfort-
able calling out microaggressions. By consider-
ing contrasting viewpoints we can begin to create
workspaces that are not only comfortable for mem-
bers of marginalized groups, but spaces in which
they can thrive.
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Educate co-workers about implicit bias and micro-
aggressions so that they can recognize and confront
them head on. International Women’s Day (IWD)
developed the IWD Lean In 50 Ways to Fight Bias
program which can be downloaded and presented
for free. The materials include a video explaining the
various types of biases, as well as a detailed Power-
Point presentation.®

Educate others through your own actions. Call out
bias when you see it. Whether you are the direct tar-
get or merely a bystander, your words matter. There
are a variety of approaches depending on your com-
fort level—from directly calling out an offensive
remark, to asking “for clarification” of an inappropri-
ate comment, to gently suggesting a more inclusive
solution.

Finally, if you personally make a mistake, acknowl-
edge it. By recognizing and admitting your own
imperfections, you allow others to learn from your
mistakes, create a safe space for dialogue to occur,
and remove the stigma associated with being an
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offender. If someone confronts you about being
insensitive, try not to become defensive. This limit-
ing reaction, built on feelings of shame and embar-
rassment, could revictimize the individual and have
a chilling effect on constructive feedback. Instead of
debating or justifying the offensive nature of a com-
ment, consider the recipient’s viewpoint. Apologize
when appropriate (which is almost always). Perhaps
even ask if there is a more sensitive way to handle
things in the future. Use the mishap to move from
offender to ally.

Some people will inevitably find the topic of micro-
aggressions too extreme. Some may argue that we
are erring on the side of becoming too politically
correct. While it is important to strike the balance
between a culture of inclusion and “victimhood
culture,” it is evident that microaggressions lead to
macroaggressions. And in order to cultivate diverse
and equitable spaces, microaggressions can no
longer be ignored. &
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